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UNNECESSARY JUDICIAL OPINIONS 
BREEDERS OF CONFUSION. 


In the early days of New York its high- 
est court, was called, by its short name, 
Court of Krrors, and was dubbed by its 
successor, the Court of Appeals, “a multi- 
tudinous court.” And well it might have 
been thus called, as its personnel consisted 
of more than thirty members. 


In Wells v. Navigation Co., 2 N. Y. (2 
Const.), 1. c. 208, decided in 1849, we find 
the following: 


“It is true that the judgment in Alex- 
ander v. Greene was reversed by the Court 
of Errors. But what particular point or 
principle of law was decided by the court, 
or what a majority of the members thought 
upon any particular question of law, no one 
can tell. It appears by the reporter’s head- 
note that he could not tell; and from his 
note at the end of the case, it is apparent 
that the court itself could not tell. Two 
merchants and two lawyers thought the de- 
fendants (tow boat owners) were common 
carriers, while other senators expressed a 
different opinion and went upon other 
grounds; and it does not appear that more 
than four of the seventeen senators who 
voted for the reversal were agreed con- 
cerning any one of the questions in the case. 
Two efforts were made at the time to ascer- 
tain ‘the ground of the judgment,’ but both 
proved abortive, and thus the majority vir- 
tually said, that although the judgment was 
reversed, no point or principle was settled 
by the decision. It happened in that case, 
as it has happened on other occasions, that 
a majority of the members of that multi- 
tudinous court made up their minds to re- 
verse a judgment and they did it; but not 
being able to agree concerning the ground 





of their action, they plainly enough admit- 
ted'that nothing was settled by the decision. 
The case is not an authority for anything. 
It could only have been reported for the 
purpose of preserving the reasons of those 
who delivered opinions.”’ 


Jurisdiction in matter of law is broad, 
deep and restless as the sea. But the winds 
that lash the sea into foam and even swell 
its billows mountain high, leave its pro- 
foundest depths untroubled. It is the same 
if they blow in cross-currents, or even blow 
from every point of the compass. Nature’s 
laws will move in serene certainty as be- 
fore. 

When jurisdiction in law depends on 
human effort, its restlessness may be the 
best proof of its reason for existence. In 
applying its principles to new conditions, it 
not only progresses according to the needs 
of men and government, but it tests their 
fitness to them. But the winds of doctrine 
that blow across its face are not like winds 
that blow over the sea. Its principles are 
its ingredients and false doctrine usurps 
their place. If they are even plausibly 
challenged, the exercise of jurisdiction is 
weakened. 


Furthermore, and this is the point we 
wish to stress, these principles only need 
to be not unmoral. It is not essential that 
they conform to abstract right. If they are 
once established as recognized law, it ought 
to be thought as harmful to weaken their 
force as to oppose recognized rules of con- 
duct under a moral code. 


This leads us to the thought that judges 
have a higher duty to ward off uncertainty 
than to decide rightly. If a court’s speech 
may set a precedent, it should look more 
closely to the rights of the absent public 
than to those of a clamoring litigant. 
Macaulay thought Charles II a most in- 
iquitous king, because he could not look 
over the heads of his courtiers to the com- 
mon people beyond. 


The question, then, of administering jus- 
tice has a two-fold aspect: first, we must 
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keep its precedents clear and, secondly, ap- 
ply them to particular instances. Giving or 
retusing a judgment to a suitor is of sec- 
ondary consideration. Do courts do this 
when their members write voluminous 
opinions, which decide no principle of law ? 
And is it of any advantage for its members 
to state inharmonious reasons to the same 
conclusions? Or is it of any profit for one 
judge to set forth argumentation which has 
not the support of at least a majority of 
the court? Should opinions in such cases 
find a place in the reports, or even in the 
files, of courts? The New York court ap- 
peared to favor a negative answer to all of 
these inquiries. And why is not that the 
correct answer? 


In the first place, if the judgment of a 
court must be received as a lawful settle- 
ment of a question, back of it should not 
appear any inconsistency. This detracts 
from its dignity, and, therefore, from loyal 
respect for it. 

In the second place, if two or three 
judges agree in conclusion but disagree as 
to governing principles from which the 
conclusion is drawn, this depreciates the 
value of established precedent by the con- 
fusing opinion of a single judge or of a 
minority of the court. A minority should 
no more be allowed to proclaim controlling 
reasons for their judgment than they should 
be allowed to pronounce the judgment of 
the court. As we said, a judgment is of sec- 
ondary importance. It is the principle be- 
hind it that counts. If a majority .cannot 
formulate it, it ought to remain unstated. 
The case should be decided without any 
principle being announced. A memoran- 
dum opinion should suffice, unless there 
is reversal, when enough, if possible, should 
be stated to guide the lower court. This 
~ and nothing more. 


We have heard that some judges write 
opinions because of pride in their own opin- 
ion, or they feel the necessity of stating their 
reasons in this way to settle their own 
minds and some, for other reasons. But 
why make their vanity a burden to lawyers? 





Or why is it necessary to preserve their 
manuscript if they cannot get brother judges 
to agree to their reasoning? Why 

“Pile Pelion on Olympus” 
before we have thoroughly mastered 
Olympus or confuse us as to our concep- 
tion, if we think we have? Statute should 
provide that no reasons in an opinion which 
are not concurred in by a majority of a 
court shall constitute a part of its files or be 
published in its reports. Judges should 
not deem themselves educators, but merely 
administrators. If they wish to print their 
views for private circulation, no one should 
object, provided they pay the expense. 

N.C. Cc. 








NOTES OF IMPORTANT DECISIONS. 





SEAL—NECESSITY OF ACTUALLY AFFIX- 
ING TO MAKE CONVEYANCE VALID.—In 
some states it is ruled that the placing of a 
seal upon an instrument, for example, a deed 
conveying land, is necessary to its validity for 
any purpose, and a late decision by the Su- 
preme Judicial Court of Maine is an illustration 
of how this ruling is perpetuated. Maddocks v. 
Keene, 96 Atl. 785. 

Another state has ruled that though a deed 
be unsealed, it at least vests in the grantee an 
equitable title to the extent of what a grantor 
then possesses. First Nat. Bank v. Gage, Ore- 
gon, 142 Pac. 539. 

It seems to us that the requirement of a seal 
as at common law is one of the things that 
should not be observed in modern times. The 
reason therefor does not now exist and the 
reason for the rule ceasing ought to make the 
rule cease. In common law times a seal was 
made of wax and an impression must be made 
thereon. Then a scroll was held sufficient to 
take its place, or a wafer with adhesive sub- 
stance on it was enough. But it was not held 
sufficient that one might solemnly declare that 
he signed and sealed the instrument. Why 
if there could be a substitution for the wax with 
its impression, by a scroll or wafer, there might 
not be a solemn declaration of a sealing, and 
both sufficient, it is difficult to see. 

But, furthermore, the requirement of attesta- 
tion before an officer ought better to import 
solemnity and deliberation, than the adding of 
a scroll or a wafer to one’s name. All statutes 
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which seek proof of identity of signer with 
that of professed grantor impliedly repeal, it 
seems to us, the common law requirement of a 
seal. It was not really the wax that counted 
in that day, but the impression thereon. It 
had an individuality, whiclf a wafer could not 
carry, and so it might be as to a scroll. These 
identifying impressions have passed from 
usage, and signatures have taken their place. 
But courts which rule as to the necessity of a 
seal, but not of the impression, seem not to en- 
force the spirit of the common law require- 
ment. 

In the Maine case, supra, it was argued that 
the deed must have been sealed because “the 
grantor in writing her name was obliged to 
write the last two letters of her name off the 
line and between the two seals (persumptively 
there when she signed) to avoid writing upon 
the seals.” The deed, therefore, was admitted 
in evidence. But what kind of seals were they? 
It was assumed they were sufficient. 





COMMERCE—STATE TAX OF COMPANY 
QUALIFIED TO BE SURETY ON RECOG- 
NIZANCE TO GOVERNMENT.—In 79 Cent. 
L. J., 147, we noticed decision by Pennsylvania 
Supreme Court, that act of Congress permitting 
certain corporations to qualify as sureties on 
bends payable to the United States did not 
make them federal agencies, so as to prevent 
state taxation thereof, and we expressed our 
concurrence with that view. In the federal 
Supreme Court that decision has been affirmed. 
Fidelity & Deposit Co. v. Pennsylvania, 36 Sup. 
Ct. 298. 

Justice McReynolds said: “These contracts 
between private corporations and the United 
States do not necessarily render the former 
essential governmental agencies and confer free- 
dom from state control. Moreover, whatever 
be their status, if the pertinent statute dis- 
closes the intention of Congress that such 
corporations, contracting under it with the fed- 
eral government, shall not be exempt from 
state regulation and taxation, they must submit 
thereto. * * * Neither circumstances nor 
language of the act indicate design or neces- 
sity to limit application by the several states 
of a well-established system of licensing and 
taxing bonding companies not incorporated un- 
der their own statutes.” 

It would have been more interesting to treat 
this question as one under congressional power 
than to have declared upon the intent of a 
congressional act. It would extend the com- 
merce clause very greatly to say it meant to 
authorize Congress to interfere with state 
power in the way contended under the theory 





that there was an indirect burden on commerce 
authorizing legislation to remove it. This 
would not seem indirect in the way that allows 
Congress to displace state law or state regula- 
tion. It seems rather a case for the maxim 
causa proxima, et non remota, spectata est. 
The indirection ought not to go so far as to 
include an accident of an accident. 





TRADE-MARKS—PROFITS IN UNFAIR 
COMPETITION.—In 82 Cent. L. J., 169, we 
spoke of the unsatisfactory status remaining 
in American decision as to distinction in re- 
covery for infringement of trade-mark and un- 
fair competition as exhibited in the late case 
of Hamilton Brown Shoe Co. v. Wolf Bros. & 
Co., 36 Sup. Ct. 269. 

Now appears the case of Straus v. Notaseme 
Hosiery Co., 36 Sup. Ct. 288, in which Justice 
Holmes speaks for a majority of the court, Jus- 
tices McKenna and Pitney dissenting, but with- 
out opinion. This case appears to extend the 
vagueness to which we referred. 

In this case, profits were adjudged “from a 
reasonable time after the defendants had 
notice of the similarity of the two designs” for 
hosiery. The Supreme Court says: “That it 
was unfair to continue the use of a label so 
similar in general character to the plaintiff's 
we are not disposed to deny. But it does not 
follow that the defendants are chargeable with 
profits as a matter of course. Very possibly, 
the statutory rule for wrongful use of a trade- 
mark may be extended by analogy to unfair 
competition in a proper case.” 

There is something here of expression leaving 
much to be desired. The lower court found 
there was a similarity of design, notice to de- 
fendant and recovery revert back only to the 
time of notice. Why, if there could be unfair 
competition in the case at all, are not all the 
elements of a basis for recovery given? And 
why does the court speak of analogy to a 
statutory rule for wrongful use of trademark? 
He refers to a federal statute, which merely 
gives protection by way of penalty. But trade- 
mark rights are under state law and so are 
rights under unfair competition. Where can 
be any analogy between a law for a penalty and 
a law for the recovery for infringement of a 
common law right or for damages in unfair 
competition, also a common law right? 

But notice to a violator of the right of fair 
competition is further denuded of its value 
as the following language shows. “They (de- 
fendants) had been advertising their goods by 
name and using the design in connection with 
the name. The natural interpretation is not 
that they wanted to steal the plaintiff's good 
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will, of which they then learned for the first 
time, but that they wished to preserve their 
own. When they stood upon their rights, of 
course, they made themselves responsible for 
the continued use of a label that might be 
held likely to deceive, and if it should 
be held manifestly to have that tendency, they 
would be chargeable for what, in contempla- 
tion of law, was an intentional wrong, a fraud, 
although the case is wholly devoid of any in- 
dication of actual intent to deceive or to 
steal a reputation of the plaintiff's goods. If 
the defendants’ conduct was a wrong, as we 
have assumed, it was a wrong knowingly, but 
no further inference against the defendants 
ean be drawn from the fact.” No further in- 
ference than what? If there was “intentional 
wrong or a fraud,” must the wrongdoer sep- 
arate the profits he obtains or are all to be- 
long to the plaintiff? The opinion of the 
court indicates this burden is on the plaintiff. 








PREVENTING UNNECESSARY LITI- 
GATION AT THE SOURCE. 


The State Bar Association of New York 
has joined forces with the New York 
Chamber of Commerce for the purpose of 
devising plans to prevent unnecessary liti- 
gation at the source. 

“At the source” is the distinguishing 
part of the title of this new committee, the 
one thing that differentiates it from the 
usual standing committee in every bar as- 
sociation. 

Backed by the brains of the New York 
bar and the money of the New York mer- 
chant, the committee has succeeded in 
compiling some very interesting statistics 
showing the major subjects of law most 
litigated and the principal causes of such 
litigation. 

The researches of the committee in- 
cluded all of the reported cases in New 
York, and the results of the investigation 
are incorporated in a tabular statement 
showing the twenty-five major subjects of 
law which according to the New York re- 
ports occasion the most litigation. In this 
table, which we here subjoin, the most liti- 








gated subject heads the list. Then the 
others follow in the order of the apparent 
volume of litigation. The number of 
pages after each subject refers to the 
number of pages occupied by each sub- 
ject in Abbott’s New York Digest of 
All Reported Cases. Here is the table: 

wenty-five Major Subjects of Litigation. 























Rank in 
Volume of 
Litigation. Pages. 
1. Wills 866 
2. Corporations 684 
3. Executors and Administrators... 673 
4. Municipal Corporations .................... 653 
5. Master and Servant i ccccccccee... 529 
6. Contracts By 504 
7. Besraeee oo .. 466 
8. Carriers of Goods and Passen- 
Oe Ree Le SS EAE AR EE a, 427 
9. Taxes 409 
10. Landlord and Tenant................. 313 
11. Trusts 307 
12. Sales of Personal Property............. 298 
13. Negotiable Instruments .................. 289 


14. Principal and Agent 
15. Attorney and Client 
16. Partnership ..... 
17. Railroads 
18. Street Reilways 
19. Vendor and Purchaser of Real 























Estate 17: 
20. Husband and Wife cece 165 
21. Mechanics’ Liens 147 
22. Consideration 141 
23. Banking 139 
24. Mortgages .. 135 
25. Brokers 135 





It will be observed that the first subject, 
ranking in volume of litigation, is “wills.” 
The analysis of all the above cases covering 
wills makes a remarkable showing. Seventy- 
three per cent of the litigation concerning 
wills arises from disputes as to their mean- 
ing and legal effect and nine per cent in- 
volves their execution, revocation and al- 
teration. These two items taken together 
clearly show that eighty-two per cent of. 
all litigation relating to wills is of a pre- 
ventable nature. 


Each of the twenty-five subjects is 
analyzed in this way. The committee of- 
fers to send the analysis on any subject 
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to any person interested, who makes re- 
quest of the secretary, Mr. Charles T. 
Gwynne, 65 Liberty St., New York, N. . £ 
The purpose of this joint committee 
is not only to discover the causes of liti- 
gation, but if possible to discover reme- 
dies which will tend to decrease its vol- 
ume. We also learn from a letter received 
from Mr. Daniel S. Remsen, chairman of 
the Bar Association Committee, that one 
of the most beneficial results of the com- 
mittee’s deliberations is likely to be the 
discovery of some workable scheme of 
arbitration and conciliation as a means 
of preventing litigation. 
A. H. Ropsins. 








INTERSTATE RAILROAD EM- 
PLOYES AND WORKMEN’S COM- 
PENSATION ACT. 


99 


By the Act of April 22, 1908, Congress 
undertook to provide a new remedy for a 
person “suffering injury while he is em- 
ployed by” an interstate carrier, by rail- 
road in interstate or foreign commerce, 
and also, in case of his death gave a 
new remedy to his personal repre- 
sentative for the benefit of . . [his] 
surviving widow .... and children, and if 
none then of .... [his] parents, and if 
none, then to the next of kin dependent 
upon .... [him] for... . [his] injury 
or death, resulting in whole or in part 
from the negligence of any of its officers, 
agents, or an employe of such carrier, or 
by reason of any defect or insufficiency 
due to negligence in its cars, engine, ap- 
pliances, machinery, track, roadbed, ways 
or works.” 


According to the latest expression of 
the Supreme Court of the United States 
this “Act of Congress created the only 
obligation that has existed since its en- 
actment for an employe covered by its 
provisions, whatever similar ones for- 





merly may have been found under local 
law emanating from a different source.’’ 


At first the legal profession did not 
generally grasp the fact that the only 
remedy an employe engaged in the inter- 
state commerce of an interstate railway 
company, injured by reason of its negli- 
gence or of its officers or employes had was 
that given by the Federal statute. It has 
taken many decisions to thoroughly drive 
this fact home.? 


(1) Atlantic Coast Line R. Co. v. Burnett, 36 
Sup. Ct. Rep. 75, reversing 163 N. C. 186; 79 
S. E. 414, In the case in the state court it was 


held that the fact that action was brought more 
than two years after the injury was inflicted 
must be presented by answer, like a plea of the 
statute of limitations, and if no such plea was 
filed that defense was not available, even though 
the complaint or declaration showed that more 
than two years had elapsed between the in- 
jury and the time the suit was brought. The 
Federal Supreme Court reversed the case on the 
ground that the plaintiff must show he had 
brought his action within two years after he 
received his injury. The same rule has been 
declared by the Supreme Court of Tennessee. - 
Vaught v. Virginia & S. W. R. Co., 179 S. W. 314. 


(2) Mondu v. N. S. N. H. & H. R. Co., 223 
U. S. 1, 32 S. C. 169; 56 L. Ed. 327; 388 L. R. A. 
(N. S.) 44; 1 N. C. C. 875, reversing 82 Conn. 
352; 73 Atl. 754; St. Louis S. F. & T. R. Co. v. 
Seale, 229 U. S. 156; 33 Sup. Ct. 651; 57 L. Ed. 
1129. ’ 


Wabash Ry. Co. v. Hayes, 234 U. S. 86; 34 
Sup. Ct. 729; 58 L. Ed. 1126, affirming 186 Ill. 
App. 611. 


St. Louis St. Ry. v. Hesterly, 228 U. S. 702; 
33 Sup. Ct. 703; 576 L. Ed. 1031, reversing 94 
Ark. 240; 1385 S. W. 874; Taylor v. Taylor, 232 
. 363; 34 Sup. Ct. 350; 58 L. Ed. 638. Mich- 

Cent. R. Co. v. Vreeland, 227 U. S. 59; 33 
. Ct. 192; 57 L. Ed. 417, reversing 189 Fed. 

Missouri, K. & T. R. Co. v. Wulf, 226 U. 
S. 570; 33 Sup. Ct. 135; 157 L. Ed. 274, affirming 
192 Fed. 919; 1138 C. C. A. 665. 


Grand Trunk R. Co. v. Lindsay, 233 U. S. 42; 
34 Sup. Ct. 581; 58 L. Ed. 828, affirming 201 
Fed. 836; 120 C. C. A. 166. Seaboard Air Line 
R. Co. v. Horton, 233 U. S. 492; 34 Sup. Ct. 635; 
58 L. Ed., reversing 162 N. C. 424; 78 S. E. 494, 
N. Carolina R. Co. v. Factory, 232 U. S. 248; 
34 Sup. Ct. 305; 58 L. Ed. 591, reversing 156 N. 
Cc. 496; 72 S. E. 858. Niles v. Central Vt. R. 
Co., 87 Vt. 356; 89 Atl. 629. Louisville & N. 
R. Co. v. Kemp, 140 Ga. 657; 79 S. E. 558. Brom- 
lett’s Southern R. Co., 98 S. C. 319; 82 S. E. 
501. C. & C. v. St. Louis & S. F. R. Co., 92 Kan. 
132: 139 Pac. 1177. La Crosse v. New Orleans, T. 
& M. R. Co., 135 La. 129; 64 So. 1012. Wagner 
yv. Chicago & S. R. Co., 265 Ill. 245; 106 N. E. 
809. Rich v. St. Louis & S. F. R. Co., 163 Mo. 
App. 379; 148 S. W. 1011. 
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So exclusive in its character is the Fed- 
eral Act that no action can be maintained 
under it for the benefit of relatives other 
than those specified by it.® 

If a state statute allows an administra- 
tor to maintain an action because of the 
death of an employe engaged in interstate 
commerce, for one whom the Federal Act 
does not name as entitled to receive a 
benefit, the action cannot be maintained 
on the Federal statute, for that statute 
has limited the number of persons for 
whose benefit action may be maintained. 
This conclusion is reached in another 
way: the statute was necessary to en- 
able an action to be maintained for the 
benefit of the persons designated, and 
Without it none could be maintained; and, 
therefore, one cannot be maintained for 
the benefit of a person not designated by 
the statute, for no cause’ of action has 
been created for the benefit of such a per- 
son.* 

Whether or not in such an instance an 
action can be maintained on a state stat- 
ute for the benefit of such omitted bene- 
ficiary has not, I believe, been decided; 
but I do not think it can, for the reason 
that Congress has designated in cases of 
fatal negligent injuries those only for 
whose benefit actions can be maintained 
under Federal statute, and this is equiva- 
lent to a declaration by it that no other 
action shall be brought for the benefit of a 
person not designated by the Federal 
statute by reason of the negligent fatal 
injury of an interstate employe.® 


(3) Thomas v Chicago & N. W. 
Fed. 766. 

(4) In Tonsellito v. New York & H. R. R. 
Co. (N. J.) 94 Atl, 804, it was held that a father 
could maintain an action under the Federal 
statute for the loss of service of his infant 
child where the child survives the injury—a 
very doubtful decision. 


(5) In Atlantic Coast Line R. Co. v. Burnett, 
36 Sup. Ct. 75 (reversing 163 N. C. 186, 79 S. E. 
414) Justice Holmes says: “In dealing with enact- 
ments of a paramount authority, such as Con- 
gress is, within its sphere over the states,-we are 
not to be curious in nomenclatureif Congress has 
made its will plain, nor to allow substantive 
rights .to be impaired under the name of pro- 
cedure. But irrespective of the fact that the 


R. Co., 202 





A recovery of damages is given only ‘in 
case of an injury occasioned by negli- 
gence. “It was the intention of Congress 
to place the action upon negligence only, 
and to exclude responsibility of the car- 
rier to the employes for defects and in- 
sufficiencies not attributable to 
gence.””® 

Damages for a willful injury, there- 
fore, cannot be recovered under the fed- 
eral statute; and, to recover them re- 
sort must be had to the common law 
or a state statute. As Congress did not 
pretend to provide for a recovery in the 
case of a willful injury by the enact- 
ment of the statute of 1908, it did not pro- 
hibit a recovery of damages for such 
an injury.’ 


negli- 


The federal statute in no way limits 
the amount of damages recoverable when 
the injured employe himself brings the 
action; it simply says that the inter- 
state carrier by railroad “shall be liable 


act of Congress is paramount, when a law that 
is relied on as a source of an obligation in tort 
sets a limit to the existence of what it creates, 
other jurisdictions naturally have been disin- 
clined to press the obligation further. There 
may be special reasons for regarding such obli- 
gations imposed upon railroads by the statute 
of the United States as so limited. At all events, 
the act of Congress creates the only obligation 
that has existed since the enactment in acts like 
this, whatever similar ones formerly may have 
been found under local law emerging from a 
different source. If it be available in a state 
court to found a right and the record shows a 
lapse of time after which the act says no ac- 
tion shall be maintained, the action must fail 
in the courts of a state as in those of the United 
States.” 

(6) Seaboard Air Line R. Co. v. Horton, 233 
U. S. 492; 34 Sup. Ct. 635, 58 L. Ed. 1062, re- 
versing 162 N. C. 424, 78 S. E. 499; Wabash R. 
Co. v. Hayes, 234 U. S. 86; 34 Sup. Ct. 728, 58 
L. Ed. 1226. 

(7) “The title clearly indicates that it does 
not cover all the grounds of liability, but that 
the act relates only to the particular case for- 
merly provided for in it. The provisions of the 
act relate solely to liability on account of negli- 
gence. The several states, therefore, in the ex- 
ercise of their police power, may make such 
laws and regulations for the protection of 
labor within the state as may seem best, un- 
hampered by the Federal Employers’ Liability 
Act, except so far as they attempt to prescribe 
a liability for negligence or the remedies there- 
for in interstate commerse.” Winfield v. N. 
York Cent. & H. R. Co., 153 N. Y¥. Supp. 499; 
168 App. Div. 351. 
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in damages to any person suffering in- 
jury while he is employed by such car- 
rier in such interstate commerce or, 
in case of the death of such employe, 
to his or her personal representative for 
the benefit of the surviving widow or hus- 
band or children of such employe,” etc. 
A state statute fixing the amount of re- 
covery in case of death, therefore, has 
no application to an action under this 
statute. When the action was brought 
by the administrator of the deceased for 
the deceased’s beneficiaries for an injury 
received prior to April 5, 1910, when the 
supplemental section nine was adopted, 
the amount of damages recoverable under 
the interpretation of the Federal Supreme 
Court was actual pecuniary loss the bene- 
ficiary had suffered in the death of the 
deceased employe—the deceased’s right of 
action having died with him—but the 
amendment of 1910 preserved the de- 
ceased’s right of action for the benefit 
of the beneficiaries, and the amount now 
recoverable by the administrator is not 
limited merely to the pecuniary loss they 
have suffered by the employe’s death. 

It will then be seen that Congress 
has practically legislated upon the ques- 
tion of damages; and, therefore, state 
legislation upon that subject is supersed- 
ed by the federal statute. 

Can, then, an interstate employe claim 
the benefit of the usual state workmen’s 
compensation acts when he has been neg- 
ligently injured, or can the interstate 
railroad insist that it is liable only under 
such acts? 

This question has been answered in sev- 
eral states. Thus, in California it has 
been held that the Workmen’s Compen- 
sation Act of that state had no applica- 
tion to an employe killed while engaged 
in the interstate commerce of a railroad 
carrier or to such* an employe when 
merely injured.® 


($) Southern Pac. Co. v. Pillsbury (Cal.) 151 
Pp. 


ac. 277. 
(9) Smith v. Industrial Accident Co. (Cal.) 
147 Pac. 600. 





In Illinois the Supreme Court held that 
the Workmen’s Compensation Act of 
1911 of that state had no application to a 
deceased employe killed when engaged 
at the time of his injury in interstate 
commerce, and that “the recovery must 
be had, if at all, under and subject to 
the provision of the Federal Employers’ 
Liability Act.” But it should be observed 
that this Illinois statute especially ex- 
cepted such an employe from its pro- 
visions. The decision, however, is not 
based really upon this exception in the 
statute. But in New Jersey, the con- 
trary, it would seem, has been decided.* 

The New York Workmen’s Compensa- 
tion Act, by its provisions, is made ap- 
plicable “to employes and employers en- 
gaged in interstate commerce, and also in 
interstate or foreign commerce, for 
whom a rule of liability or method of 
compensation has been or may be estab- 
lished by the Congress of the United 
States, only to the extent that this mu- 
tual connection with interstate work may 
and shall be clearly separable and dis- 
tinguishable from interstate and foreign 
commerce, except that such employer and 
his employes working only in the state 
may, subject to the approval and in the 
manner provided by the Commission, ac- 
cept and become bound by the provisions 
of this chapter in like manner and with 
the same effect in all respects as provided 
herein for other employers and their em- 
ployes.” 


In the construction of this section the 
Court of Appeals declared that “the legis- 
lature said that it did not intend to enter 
any field from which it had been or 
should be excluded by the action of the 
Congress of the United States.” 

An employe that was injured was em- 
ployed in unloading a steamship which 


(10) Staley v. Illinois Cent. R. Co. (Ill.) 109 
N. E. 342, reversing 186 Ill. App. 593. 

(11) West Jersey Trust Co. v. Philadelphia 
R. R. Co. (N. J. Supp.) 95 Atl. 753; Rousonville 
v. Central Co., 94 Atl. 392. 
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was berthed alongside a pier in the Hud- 


son River. When the accident occurred 


he was moving an electric truck upon a 
gangway connecting the vessel with the 


pier. The employer was a common car- 
rier by railroad, a Kentucky corporation. 
It owned and operated this steamship 
between New York City and Galveston; 
but it was not shown that it in any way 
was operated in connection with a line 
of railroad, and in the report of the acci- 
dent it stated its business to be “trans- 
portation by steamships engaged solely 
in interstate commerce.” ‘The court held 
that as far as the case was concerned, 
it was a carrier by water, the business 
being transportation by steamships, 
which did not appear, even indirectly, to 
be related to transportation by railroad. 


The court reached the conclusion that 
the employment the deceased was en- 
gaged in was not governed by the fed- 
eral statute. Reaching this conclusion, 
the court then held that the Workmen’s 
State Compensation Act applied to the 
cue * ' 


This analysis shows that an employe 
engaged in a particular interstate com- 
merce not covered by the Federal Lia- 
bility Act is subject to the usual Work- 
men’s State Compensation Act. In a 
subsequent case the Court of Appeals 
held that an employe engaged in the in- 
terstate commerce of a carrier by rail- 
road, who was accidently injured by his 
employer, but through no negligence on 
its part, was entitled to compensation 
under the Workmen’s Compensation Act 
of the State, which awarded damages 
to the injured employe regardless of the 
question of negligence. 


The court admitted that the federal 
statute “in so far as it attempts to pre- 


(12) Jensen v. Southern Pacific Co. (215 N. 
Y. 414); 109 N. E. 600, affirming 152 N. Y. Supp. 
1120. 





rT Me — 


scribe the rules of liability for injuries 
resulting from negligence, is paramount 
and exclusive, and must so continue until 
Congress shall see fit to remit the sub- 
ject to the received police powers of the 
state,” but it said “that where the fed- 
eral and state governments have jurisdi¢- 
tion to enter the same sphere, the state 
may legislate upon matters within that 
sphere until such time as Congress shall 
prescribe regulations upon the same sub- 
ject.” 

The court then proceeds to analyze the 
two statutes under review, and points 
out that the federal statute imposes a 
liability on the employes only in an in- 
stance where its negligence causes the 
injury; while the state statute enforces 
a system of insurance and a liability on 
the part of the employer regardless of the 
question of negligence. “As to accidents 
to those engaged in interstate commerce 
resulting from negligence, which are 
within the Federal Employers’ Liability 
Act, Congress has assumed to deal with 
the subject, and therefore all state regula- 
tions within that sphere must be inopera- 
tive in so far as the separate and distinct 
field of compulsory insurance against ac- 
cidents, not the result of negligence by 
the employers, is concerned, Congress 
has not’ assumed to act upon the subject, 
and until such time as Congress does en- 
ter this distinct and separate field, it is 
open to occupancy by the state, pro- 
vided only that in occupying it the state 
does not go beyond the necessities of the 
case, or unreasonably burden the exercise 
of the privileges received by the Consti- 
tution of the United States. While it is 
true that our state statute in terms is 
broad enough to cover accidental in- 
juries caused by negligence, that portion 
of it which affects accidental injuries 
caused by negligence resulting to those 
engaged in interstate commerce, which ~ 
are within the Federal Employers’ Lia- 
bility Act, is as ineffective and inopera- 
tive as if it had not been enacted. The 
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legislature intended that injuries result- 
ing from negligence to those engaged in 
interstate commerce, which are within 
the federal statute, should not be af- 
fected by the provisions of the state stat- 
ute.” In conclusion the court says: “In 
so far as employers and employes work- 
ing in this state are engaged in inter- 
state commerce and injuries result to the 
employes which are not the result of 
negligence Congress not having 
legislated upon the subject, the state stat- 
ute is operative. The insurance fund 
created by the state statute is not for the 
benefit of those who are within the fed- 
eral statute. Nor does the state statute 
assume to release employers who con- 
tribute to the insurance fund from lia- 
bility imposed by the federal statute. In 
all such cases the statute imposes no lia- 
bility and does not relieve from liability 
for such accidents. All accidents of that 


character are governed by the Federal 
Employers’ Liability Act. 


In regard to 
such accidents it is not within the juris- 
diction of the state either to create a 
liability or to relieve from it. The con- 
tribution which the employer makes to 
the insurance fund under the state stat- 
ute relieves him of his liability to his em- 
ployes in cases which are not within the 
federal statute. But accidents, resulting 
from negligence to those engaged in in- 
terstate commerce, which are within the 
federal statute, are now exclusively 


within the sphere of federal jurisdiction, 
and as to them the state cannot take 


away liability. 
W. W. THorntTon. 


Indianapolis, Ind. 


(13) Winfield v. New York Cent. & H. R. Co., 
(N. Y.) 110 N. E. 614, affirming 168 App. Div. 
351; 153 N. Y. Supp. 499. ' 

The same result was reached in New Jersey 
where damages were sought for an injury caused 
by an interstate railroad to a servant then en- 
gaged in interstate commerce, not occasioned 
by negligence. Winfield v. Erie R. R. Co., 96 
Atl. Rep. 394. See this case reviewed in 82 
Central Law Journal 171. On the subject of this 
article see also 82 Central Law Journal 42. 





MASTER AND SERVANT — ASSUMPTION 

OF RISK. 
MELKUSCH v. VICTOR AMERICAN FUEL 
Co. 


Supreme Court of New Mexico. Feb. 21, 1916. 
(Syllabus by the Court.) 


155 Pac. 727. 


A miner employed in a coal mine does not as- 
sume the risk of injury from the master’s vio- 
lation of a statutory duty to provide an ample 
supply of timbers and to cause the same to be 
delivered on the pit car, at the request of the 
miners, as near as practicable to the place where 
the same are to be used, as required by para- 
graph 11, subsec. 64, § 3507. Code 1915. 


The complaint in this cause alleged that the 
plaintiff below, who is appellant here, was on 
the 26th day of April, 1913, engaged in the ser- 
vice of the defendant as a coal miner; that it 
was the duty of the defendant to furnish plain- 
tiff with a safe and suitable place in which to 
perform his work, and to provide him with 
safe and suitable tools, props, and equipment 
with which to perform such services; that 
plaintiff requested timber to be used for the 
purpose of properly supporting the roof of the 
room in the mine of the defendant company, 
where plaintiff was employed as a miner, for 
a period of two or three days prior to the ac- 
cident; that the defendant and its employes 
failed and neglected to supply plaintiff with the 
timber requested, or with any timber for the 
support of the roof; that by reason of this 
neglect the plaintiff was injured; and that the 
roof of said room fell because of the failure and 
neglect of the defendant and its officers, 
servants, and agents to supply timber. The ac- 
cident occurred on the 26th day of April, and 
was a result, as alleged by plaintiff, of a fall 
of a portion of the roof of the room where he 
was engaged in the service of the defendant at 
the time, which resulted in the crushing of 
the right arm of the plaintiff, necessitating its 
amputation. The defendant below by way of 
answer, after denying the essential facts upon 
which its negligence is predicated, pleaded as- 
sumption of risk by the plaintiff, contributory 
negligence, and the fellow-servant doctrine. Re- 
ply denying the new matters pleaded in the 
answer was filed by the plaintiff, and the cause 
proceeded to trial. After both parties had in- 
troduced all their evidence, the defendant 
moved for an instructed verdict, setting forth 
in its motion fifteen grounds upon which it 
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relied for the relief sought. Only three of these 
grounds need be stated, as the remainder were 
either without merit or were obviated by an 
amendment to the complaint which upon mo- 
tion the plaintiff was allowed to make. They 
were as follows: 

“First. The complaint filed herein does not 
state facts sufficient to constitute a cause of 
action. 

“Second (Sixth). The plaintiff (complaint) 
in this case and the testimony on behalf of 
the plaintiff, supplemented by tahe testimony 
introduced on behalf of the defendant, discloses 
as a matter of law that plaintiff assumed the 
risk of the accident which befell him at the 
time and place mentioned in the complaint. 

“Third (Twelfth). It appears from the testi- 
mony in this case that plaintiff was guilty of a 
positive and distinct violation of the statutes 
of this state in failing to take down or prop the 
roof of coal and caused the injury complained 
of.” 

The motion was sustained, apparently upon 
the theory that the evidence disclosed that 
Plaintiff was guilty of the violation of a statute, 
and that such violation of law contributed prox- 
imately to his injuries. The statute in question 
will be found quoted in the opinion. From a 
judgment dismissing the complaint on the 
merits, this appeal is prosecuted. 


ROBERTS, C. J. (after stating the facts as 
above. [1] Under the facts in this case as dis- 
closed by the record, the paramount question 
presented is whether the appellant assumed 
the risk incident to the appellee’s violation of 
the statute, which required it to “provide an 
ample supply of timbers and to cause the same 
to be delivered on the pit car, at the request 
of the miners, as near as practicable to the 
place where the same are to be used” (para- 
graph 11, subsec. 64, § 3507, Code 1915), failure 
to comply with which is made a penal offense 
by subsection 20 of the same section. Upon 
the question as to whether there had been a 
failure to furnish such timbers and props there 
was a direct conflict in the evidence; hence, if 
appellant did not assume the risk, he was en- 
titled to go to the jury upon this question. 

The English and American decisions dealing 
with the question will be found collected in 
the notes to the following cases reported in L. 
R. A. Reports: O’Maley v. South Boston Gas- 
light Co., 47 L. R. A. 161, subd. “h,” p. 190; 
Denver & Rio Grande R. R. Co. v. Norgate, 6 
L. R. A. (N. S.) 981; Johnson v. Mammoth 
Vein Coal Co., 19 L. R. A. (N. S.) 646; Hill v. 
Saugestad, 22 L. R. A. (N. S.) 634; Poll v. 
Numa Block Coal Co., 33 L. R. A. (N. S.) 646; 
Fitzwater v. Warren, 42 L. R. A. (N. S.) 1229; 





Curtis & Gartside Co. v. Pribyl, 49 L. R. A. (N. 
S.) 471. From cases collected in the above 
notes it will be seen that there is an irreconcil- 
able conflict in the authorities, both federal and 
state, on the question. The case of D. & R. G. 
R. R. Co. v. Norgate, supra, 141 Fed. 247, 72 C. 
C. A. 365, 6 L. R. A. (N. S.) 981, 5 Ann. Cas. 448, 
is regarded generally as the leading American 
case holding that the servant assumes the risk, 
while the case of Narramore vy. Cleveland, C., 
C. & St. L. Ry. Co., 96 Fed. 298, 37 C. C. A. 498, 
48 L. R. A. 68, is the leading case holding to 
the contrary. Both sides of the question have 
been so often and so ably stated and presented 
by eminent judges that it is hardly possible to 
add anything to the argument on either side. 
it is noteworthy that the modern trend of au- 
thority is in favor of the rule that tne servent 
does not assume the risk. The reason for this 
holding is so weli stated by the Illinois Su- 
preme Court in the case of Streeter v. Western 
Wheeled Scraper Co., 254 Ill. 244, 98 N. E. 541, 
41 L. R. A. (N. S.) 628, Ann. Cas. 1913C, 204, 
that we quote from it at length: 





“The passage of a law ‘like that now under 
consideration 1mpues that the ciass of eMpioyes 
tor whose protection it Was intended had not 
been able to protect themselves witnout it. its 
object, as indicated by the titie of the aci, is lo 
provide tor the health, safety, ana comlort of 
employes in tactorses, mercantile estaplisn- 
ments, mills, and workshops in thus scate, and 
the authority tor it is tound in tne police 
power of the state. ‘Lhe eltect of it is to create 
a new situation in the reiation of master and 
servant, and to present the new question 
whether the doctrine of assumption of risk 
heretotore applied to that relation should apply 
im the same way to the new conditions. ‘he 
duty of the master has been changed. He may 
no longer conduct his business in his own way. 
He may no longer use such macninery and ap- 
pliances as he chooses. The measure of his 
duty is no longer reasonable care to furnish a 
sate place and safe machinery and tools, but, 
in addition to such reasonabie care, he must 
use in his business the means and methods 
required by the statute. The law does not 
leave to his judgment the reasonableness of in- 
closing or protecting dangerous machinery, or 
permit him to expose to increased and unlawful 
dangers such of his employes as may be driven 
by force of circumstances to continue in his 
employ rather than leave it and take chances 
on securing employment elsewhere under law- 
ful conditions. The guarding of the machinery 
mentioned in the statute is a duty required of 
the master for the protection of his workmen, 
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and he owes the specific duty to each person 
in his employ. To omit it is a misdemeanor 
subjecting him to a criminal prosecution. The 
necessity for such legislation is suggested by 
a consideration of a sentence from the opinion 
in the Knisley Case (148 N. Y. 372, 42 N. E. 986, 
32 L. R. A. 367), which says: ‘There is norule 
of public policy which prevents an employe 
from deciding whether, in view of increased 
wages, the difficulties of obtaining employment, 
or other sufficient reasons, it may not be wise 
and prudent to accept employment subject to 
the rule of obvious risks.’ Notwithstanding 
the theoretical liberty of every person to con- 
tract for his labor or services and his legal 
right to abandon his employment if the condi- 
tions of service are not satisfactory, practically, 
by stress of circumstances, poverty, the de- 
pendence of his family, scarcity of employ- 
ment, competition, or other conditions, the 
laborer frequently has no choice but to accept 
employment upon such terms and under such 
conditions as are offered. Under such circum- 
stances experience had shown, before the pass- 
age of the statute, that many employers would 
not exercise a proper degree of care for the 
safety of their workmen. The servant had to 
assume the risk of injury, and the master took 
the chance of a suit for damages. It was to 
meet this precise situation and protect em- 
ployes in such situation that this legislation 
was adopted. It imposes upon the master an 
absolute, specific duty, one which he cannot 
delegate, and against his neglect of which he 
ought not to be allowed to contract. If the 
employe must assume the risk of the employ- 
er’s violation of the statute, the act is a delu- 
sion so far as the protection of the former is 
concerned. He is in the same condition as be- 
fore it was passed. He is compelled to accept 
the employment. He must assume the risk. 
When he is killed or crippled, he and those de- 
pendent on him have no remedy, and the law is 
satisfied by the payment of a fine. The more 
completely the master has neglected the duty 
imposed upon him by statute for the servant’s 
protection the more complete is his defense for 
the injury caused by that neglect. Justice re- 
quires that the master, and not the servant, 
should assume the risk of the master’s violation 
of the law enacted for the servant’s protection, 
and, in our opinion, this view is in accordance 
with sound principles of law.” 


This statement of the law accords with our 
views, and such we believe to have been the 
intention of the lawmakers in the enactment 
of this statute By the constitution of the state 
(section 2, art. 17), the legislature was directed 
to’ enact laws which should provide for the 





adoption and use of appliances necessary to 
protect the health, and secure the safety of 
employes therein. Evidently chapter 80, Laws 
1912, was the result of an attempt on the part 
of the lawmaking power to comply with this 
mandate of the constitution. To hold that the 
lawmaking power intended to do nothing more 
than to repeat in statutory form a duty which 
was already imposed upon the operator by the 
common law would convict it of doing a vain 
and useless thing—of enacting a law which was 
but “a delusion and a snare.” 


Note.—Statutory Duty of Master to Employes 
—Assumption of Risk.—There are so very many 
and various statutory duties imposed on em- 
ployers and such an irreconcilable conflict in 
cases as to whether or not they mean to change 
or abolish the rule of assumption of risk by 
employe, that we have confined our investiga- 
tion to this question according to the heading 
of this note and under statutes which do not 
expressly provide for this question. 

The distinctioz as to a miner’s risks does not 
seem entirely to depend, in Illinois, at least, on 
express statutory provision, but somewhat on 
the mandatory requirement of its Constitution 
that there should be laws for the protection of 
mining employes. Carterville Coal Co. v. Abbott, 
181 Ill. 495, 55 N. E. 131. 

In Johnson v. Mammoth Vein Coal Co., 88 
Ark. 243, 114 S. W. 722, 19 L. R. A. (N. S.) 
646, it was held that a miner does not by con- 
tinuing at work after a master refuses to comply 
with a statutory duty to furnish necessary props 
to make a working-room safe, assume risk of 
injury therefrom. This conclusion was reached 
on general principles and not as distinguishing 
the mining act from other acts imposing stat- 
utory duties. 

In Desserant v. Cerillos Coal R. Co., 178 U. S. 
409, 44 L. ed. 1127, 20 Sup. Ct. 967, instructions 
of the court below as to plaintiff continuing to 
work in a mine after he knew a statutory duty 
was not being complied with as to keeping it 
clear of standing gas, and thereby assuming risk 
of danger, were condemned as being opposed to 
principles announced by the Supreme Court in 
safety appliance cases. This was said to be an 
imperative duty by the mining company. “Con- 
gress has presented that duty (the legislation 
being for territories) and it cannot be omitted 
and the lives of miners committed to the chance 
that the care or duty of someone else will counter- 
act the neglect and disregard of the legislative 
mandate.” The fact that instructions referred 
to above were disapproved shows, that the “dis- 
regard” spoken of may even be by one who is 
injured or killed. 


In Poli vy. Numa Block Coal Co., 149 Iowa 104, 
127 N. W. 1105, 33 L. R. A. (N. S.) 646, it is 
said there are two classes of statutes on this sub- 
ject. “For example, a statute regulating the 
speed of railway trains or of street cars in cities 
or towns is meant primarily for the benefit of 
the general public in the use of the public ways 
and crossings, while a regulation which compels 
the operator of a mill or factory to place hoods 
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over his circular saws, or to box or cover his 
gearings, is meant primarily for the protection 
of his employes, whose duties expose them to 
contact with these dangerous instrumentalities. 
In cases of the first class, we have held that an 
employe may assume the risk of the known and 
habitual disregard of his employer of a statute, 
etc. * * * But the reasons which have been 
thought controlling in these cases have much 
less persuasive force when considered in connec- 
tion with a case of the other class.” There is 
then pursued the same character of argument 
as that set forth in the instant case in its excerpt 
from the Streeter case. 

In Low v. Clear Creek Coal Co., 140 Ky. 754, 
131 S. W. 1007, 33 L. R. A. 656, the ruling was 
somewhat qualified as thus the court said: “We 
think the safe rule is to hold, that unless the 
danger from the lack of props is not only im- 


minent, but so obvious that an ordinarily care- | 


ful man would not have worked under the condi- 
tions, the owner has the responsibility. He 
having failed in his statutory duty, the liability 
for all consequences is upon him, unless the 
miner could see or know by ordinary care, that 
the situation was dangerous and imminently so. 
In other words, there is no assumption of risk 
by the laborer where the master neglects a stat- 
utory duty; but such laborer is still liable for his 
contributory negligence.” This seems a sensible 
distinction. 

In Fitzwater v. Warren, 206 N. Y. 355, 990 N. 
E. 1042, 42 L. R. A. (N. S.) 1229, it was stated 
by the writer of the opinion that his personal 
view was at variance with former New York 
decision that there was assumption of risk, but 
in a case where, though a defect be apparent. 
there is no assumption of risk if the defect may 
require judgment not possessed by the ordinary 
observer or servant to realize the danger there- 
from. Therefore an inexperienced servant was 
not held to have assumed the risk. It was said: 
“The statute which the defendants violated was 
enacted for the express purpose of safeguarding 
the persons of employes. Where an employer 
deliberately fails to comply with the statute, the 
courts should be loath, except in a very clear 
case, to hold that the employe assumes the risk 
of his master’s violation of law. Otherwise the 
beneficent results sought to be attained by the 
statute will fail to be realized.” 


In Curtis & Gartside Co. v. Pribyl, 38 Okla. 
S11, 134 Pac. 1, 49 L. R. A. (N. S.) 471, in 
holding there is no assumption of risk where a 
master violates a statutory duty, cites Johnson v. 
Fargo, 184 N. Y. 370, 77 N. E. 288, 7 L. R. A. 
(N. S.) 537, 6 Ann. Cas. 1, 20 Am. Neg. Rep. 
156, as holding that it was against public policy 
for an emplover and an employe to contract for 
the latter to be relieved from his negligence and 
also reasoning by New York court in the Fitz- 
water case, supra, that: “If an exnress agreement 
could not relieve the master in the case cited, it 
does not seem clear how, by a merely implied 
contract, he can be relieved from the results of a 
direct violation of the statute.” 

The cases on this subject are so very numer- 
ous that it is tedious even to cite them, much 
more to discuss their reasoning. Of all of them, 
however, it seems to us that the Low case is 
possibly the most practical in the applying of 
such a statute. An employe is meant to have 


some protection and negligence per se is im- 
posed on the master. Anything short of willful 
misconduct in an employe exposing himself to 
injury ought not to count against him, or at least 
very plain contributory negligence as distin- 
guished from assumption of risk. The statute 
ought to be construed as if it expressly stated 
there was no assumption of risk. ww 








ITEMS OF PROFESSIONAL 
INTEREST. 


MEETING OF THE LOUISIANA STATE BAR 
ASSOCIATION. 


Lawyers of Louisiana are looking forward 
with anticipation to the next meeting of the 
State Bar Association which convenes at the 
city of Opelousas, May ith, 1916, for a two 
days’ session. 

The orator of the day will be Judge Henry 
D. Clayton, of Alabama. Other speakers will 
be Hon. R. L. Tullis, Dean of the Louisiana 
State University Law School, who will speak 
on “Substitutions and Fidei Commissa; Impos- 
sible and Illegal Conditions Under the Civil 
Code of Louisiana;” Mr. Walker B. Spencer, 
who will lead a discussion on “The Complete 
Reorganization of the Judiciary;” Hon. Rufus 
E. Foster, who will speak on “The Federal 
Compensation Act;” and Mr. Philip S. Gidiere, 
who will speak on “Subrogation Under Policies 
of Fire Insurance Covering Cotton in Transit.” 

The ladies accompanying the party will be 
well taken care of. The entertainment features 
will include an informal reception at the Elks’ 
Club and an automobile ride to St. Charles 
College, Grand Coteau. 

Mr. W.- W. Young, of New Orleans, La., the 
efficient secretary of the association, writes 
us that Judge Gilbert L. Dupre, of Opelousas, 
is in charge of the local arrangements and 
has provided ample accommodation inthe ex- 
pectation of entertaining a large representa- 
tion of Louisiana lawyers. 











CORRESPONDENCE. 


THE BRANDEIS MUDDLE. 


Editor of the Central Law Journal: 
May I bring to your attention an error in 
the leading article of the Central Law Journal 


for March 24, 1916, entitled “The Brandeis 


Muddle,” which says: 


“It appears that the Harvard faculty is hope- 
lessly divided on the issue, the majority, with 
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President Lowell as a mouth-piece, alleging 
his unfitness, while others, speaking through 
Arthur D. Hill and others, equally enthusiastic 
in favor of his qualifications, intellectually and 
otherwise.” 


The faeulty of Harvard University, if that 
is what is meant by “Harvard faculty,” has 
never expressed any opinion whatever on the 
matter. President Lowell, in signing a peti- 
tion against the confirmation of Mr. Brandeis, 
spoke only for himself. 

On the other hand, the faculty of Harvard 
Law School, including Dean Pound, expressed 
itself almost unanimously in favor of Mr. 
Brandeis, only one man opposing and one man 


pleading ignorance, having just returned from 
several years abroad. 
THURLOW M. Gorpon, 
Harvard Law School, 1911. 
Washington, D. C. 


[We are delighted, indeed, to be able to cor- 
rect any wrong impression we may have created 
by our editorial with respect to the opinion 
of the faculty of Harvard University on the 
question of Mr. Brandeis’ confirmation. 

Wholly apart from the merits of the question 
of confirmation it is refreshing to be again con- 
firmed in our assurance of the intellectual inde- 
pendence of the members of the faculty of Har- 
vard University, a fact that, among other things, 
has made it one of the few really great institu- 
tions of learning in the world. 

Mr. Brandeis is a product of the Law Depart- 
ment of Harvard University and the faculty of 
the law school have not found any reason to be 
ashamed of its work. Intellectually compared 
even with the great lawyers of Boston or New 
York, Mr. Brandeis would not suffer most by 
the comparison. He is easily recognized as one 
of the master legal minds of our generation and 
it is unfortunate, indeed, that any question 
should have been raised as to his fitness as 
Supreme Judge on ethical grounds.—EDITOR.] 








BOOKS RECEIVED. 


A Treatise on the Limitations of Actions at 
Law and in Equity. By H. G. Wood, author of 
“The Law of Nuisances,” “Master and Servant,” 
“Fire Insurance,” “Landlord and Tenant,” “Law 
of Railroads,’ etc. Third edition, by John M. 
Gould, Ph. D., author of “Waters,” joint author 
of “Gould and Tucker’s Notes on the U. S. 
Statutes,” editor of Kent’s Commentaries (14th 
ed.), ete. Fourth edition, revised and enlarged 
by Dewitt C. Moore, of the New York Bar; 
author of “Carriers,” and “Fraudulent Convey- 
ances.” In two volumes. Price, $15.00. Albany, 
N. Y. Matthew Bender & Company. 1916. Re- 
view will follow. 





HUMOR OF THE LAW. 


When Lord Charles Beresford was a candi- 
date for the representation of York in Par- 
liament—a position which he ultimately occu- 
pied—his opponent was Sir Charles Furness. 
In his “Memoirs” Lord Charles recalls the fol- 
lowing reminiscence: 

“My brothers, Lord William and Lord Mar- 


cus, were helping me. Lord Marcus accom- 
panied me to a meeting, and I told him that he 
must make a speech. 

“*T can’t’ he said. 
say.’ 

“IT told him to begin, because he would sure- 
ly be interrupted, and then, being an Irish- 
man, he would certainly find something to 
say. Lord Marcus thereupon rose to his feet 
and a voice immediately shouted: 


‘I don’t know what to 


“Who are ye?’ 

“Tt was enough. The fire was kindled. 

“Who are we? cried Lord Marcus. ‘I'll tell 
you who we are. We are three brothers, and 
our names are Shadrach, Meshach and Abedne- 
go. And we have come here to put out the 
burning, fiery Furness!’ ”—St. Louis Star. 


The idea that everybody is virtually defense- 
less against the gas company and the ice man 
avears to be taken as a universal joke. It 
crops out in unexpected places. 

Tn a Western town the attorney for a gas 
company was making a popular address. 

“Think of the good the gas company has 
done!” he cried. “If I were permitted a pun, 
I would say, in the words of the immortal poet, 
‘Honor the light brigade!’” 

Whereupon a shrill voice came from the 
rear: “Oh, what - charge they made!”—St. 
Louis Star. 


In “Anecdotes of Bench and Bar” Mr. Arthur 
Engelbach tells the story of a carpenter who 
was subpoenaed as a witness on a trial for 
assault. One of the counsel, who was much 
given to browbeating the witnesses, asked him 
what distance he was from the parties when 
he saw the prisoner strike the prosecutor. 

The carpenter answered, “just four feet five 
inches and a half.” 

“Pray tell me,” said the counsel, “how is it 
possible’ you can be so very exact as to the 
distance?” “Why, to tell the truth,” replied 
the carpenter, “I thought perhaps that some 
fool or other might ask me, and so I measured 
it.” 
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1. Accord and Satisfaction—Bona Fide Dis- 
pute.—As relating to accord and satisfaction, a 
claim is not liquidated if there is a bona fide 
dispute and the dispute may be on a matter 
of law as well as of fact.—Ferguson v..Grand 
ote ot Iowa Legion of Honor, Iowa, 156 N. 

- 176. 

2. Aceount Stated—Defined—Where persons 
having previous transactions agree that an ac- 
count representing same and the balance are 
correct and the debtor promises to pay such 
balance, the account ordinarily becomes an ac- 
count stated.—Hoover-Dimeling Lumber Co. v. 
Neill, W. Va., 87 S. E. 855. 


3. Adverse Possession—Easement.—That one 


having easement of way occasionally locked the 
gate and would not permit others to use it, 
and often allowed his stock to pasture on the 
way, was not sufficient to apprise the owner of 
the land that owner of easement was asserting 
a hostile title to the land itself—O’Banion v. 
Cunningham, Ky., 182 S. W. 185. 

4. Assault and Battery—Self-Defense.—The 
defendant, in a prosecution for assault, is en- 
titled to an instruction on self-defense, though 
his own testimony is the only evidence to sup- 
pest it.—State v. Robinson, Mo. App., 182 S. W. 
113. 


5. Attormey and Client—Contingent Fee.— 
Where the attorney of an injured servant suing 
for damages was assigned one-half the amount 
which might be recovered, the transfer being 
made before the filing of the petition, the at- 
torney’s interest. was contingent upon collec- 
tion, and was a mere assignment of funds to 
be collected.—Chicago, R. l & G, Ry. Co. v. 
Cosio, Tex. Civ. App., 182 S. W. 83. 

6. Disbursement.—The reinstatement of a 
disbarred attorney is not a modification or vaca- 
tion of the judgment within the rule that judg- 
ments pass beyond the court’s power and con- 
trol after the lapse of the term at which they 
were rendered.—Ex parte Peters, Ala., 70 So. 
648. 


7. Bankruptey—Attachment Lien.—A referee 
held to have power under section 67f of the 





Bankruptcy Act to order an attachment lien 
on a bankruptcy’s homestead, valid under the 
state law, preserved for the benefit of the es- 
tate——In re Malone’s Estate, U. S. D. C., 228 
Fed. 566. 

8. Composition.—Under Bankruptcy Act, § 
12b, offer of composition within one year after 
adjudication held to include all scheduled cred- 
itors, though claims were not proved within 
one year and deposit must provide for their 
claims notwithstanding section 57n.—In re At- 
lantic Const. Co., U. S. D. C., 228 Fed. 651. 


9. Exemption From.—Whether insolvent 
person is exempt from involuntary bankruptcy 
proceedings under Bankruptcy Act, § 4b, held 
dependent on occupation when acts of bank- 
ruptcy were committed. — Virginia-Carolina 
Chemical Co. v. Shelhorse, U. S. C. C. A., 228 
Fed. 493. 

10. Jurisdiction— Where a partner was a 
trustee in bankruptcy, and his copartners se- 
cured an injunction against his delivery to his 
successor of alleged partnership funds, received 
by the trustee, the funds, having been received 
by the successor without notice, are no longer 
subject to the jurisdiction of the state court.— 
Broussard v. Le Blanc, Tex. Civ. App., 182 
Ss. W. 78. 


11. Partnership.—One partner may petition 
to have the partnership declared a voluntary 
bankrupt.—In re Hansley & Adams, U. S. D. C., 
228 Fed. 564. 

12. Preference.—Whether recipient of al- 
leged preferential transfer knew or had reason- 
able cause to believe that transferer was in- 
solvent held a question of fact, and finding not 
opposed by proponderance of proof would not 
be disturbed.—Owens v. Farmers’ Bank of Abbe- 
ville, U. S. C. C. A., 228 Fed. 508. 


13. Rent Reserved.—The validity of a lien 
for rent reserved in an unrecorded lease, as 
against a trustee in bankruptcy, was governed 
by the local law.—Deilinger v. Waite-Thresher 
Co., U. S. C. C. A., 228 Fed. 506. 

14. Subrogation.—A customer of bankrupt 
brokers, whose stocks had been loaned by them 
and sold by the borrowers on their insolvency, 
held not entitled by subrogation to a lien on the 
proceeds of the sale of their seat in the stock 
exchange.—In re Van Schaick & Co. U. S. C. 
C. A., 228 Fed. 465. 

15. Banks and Banking—Forgery.—A bank 
cannot recover, from a bona fide holder for 
value, money paid by it on a check of a de- 
positor to which the drawer’s signature was 
torged, unless the holder negligently con- 
tributed to the success of the fraud, or his con- 
duct tended to mislead the drawee, who was 
free from fault.—Swan-Edwards Co. v. Union 
Sav. Bank, Ga. App., 87 S. E. 825. 


16. Trust Funds.—A bank having on de- 
posit trust funds, with knowledge of their char- 
acter, which aids the depositor in wrongfully 
appropriating the same to his own use; is liable 
in equity therefor to the beneficiaries.—United 
States Fidelity & Guaranty Co. v, Union Bank 
& Trust Co., U. S. C. C. A., 228 Fed. 448. 

17. Bills and Notes—Holding in Due Course. 
—The payees of a check, not having received 
it from the drawer, but, without notice of any 
infirmity, from a third person, to whom, pre- 
sumably, it was delivered as a completed instru- 
ment, are holders in due course.—National In- 
vestment & Security Co. v. Corey, Mass., 111 

‘. 


18. Pleadings and Defenses.~-That defend- 
ants signed note without consideration at plain- 
tiff payee’s request upon his statement that he 
was hard pressed for money and their signature 
would enable him to sell the note, which was 
given by principal maker in payment of ac- 
count due, held not to state defense.—Magill 
v. McCamley, Tex. Civ. App., 182 S. W. 22. 

19. Boundaries—Prescription.—A line agreed 
upon by the parties in interest and occupied 
up to for more than 20 years is conclusive, 
though it does not appear that the occupation 
has been such as would amount to a continuous 
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disseisin for that time.—May v. Labbe, Me., 96 
Atl. 502. 


20. Brokers—Course of Sale.—Whether a 
broker has earned a commission by procuring 
a purchaser is a question of fact, and it is 
enough that the efforts of the broker acting 
upon the purchaser are the efficient cause of his 
offer; it being not necessary that such efforts be 
— = cause.—Bailey vy. Padgett, Ala., 70 
So. ‘ 


21. Carriers of Goods—Carmack Amendment. 
—As the Carmack Amendment did not deprive 
shippers of remedies under the existing laws, 
a Shipper of live stock may, where the written 
contract was not binding, recover under an oral 
contract.—Panhandle & S. F. Ry. Co. v. Jones, 
Tex. Civ. App., 182 S. W. 1. 


22. Measure of Damages.—Where poultry 
was shipped subject to a bill of lading provid- 
ing that damages should be computed on the 
basis of the value of the property at the place 
and time of shipment, etc., the measure of 
damages for loss of part, and damage to the 
balance, of the shipment was the market value 
at place of shipment, plus freight, drayage, and 
commissions, not market value at destination. 
—Wegener v. Chicago & N. Ry. Co., Wis., 
156 N. W. 201. 

23. Notice to Shipper.—-Where a local cus- 
tom provided that the railroad company should 
notify the shipper if goods were not delivered 
within 48 hours, failure to give such notice was 
a breach of contract, although railroad did not 
have express notice of a refusal by purchaser 
to unload car.—South Deerfield Onion Storage 
Co. v. New York, N. H. & H. R. Co., Mass., 111 
N. E. 367. 

24. Perishable Goods.—Where perishable 
goods could have been brought to destination 
in time for their marketing by transferring the 
shipment at an intermediate point to another 
train, failure to make such transfer is negli- 


gence rendering the carrier liable for the spoil- 
ing of the goods owing to the delay in ship- 
ment.—Whittom v. Adams Express Co., Mo. App., 
182 S. W. 137. 


25. Carriers of Live Stock—Bill of Lading.— 
Where the contract for an interstate shipment 
of cattle was oral, but just before the train 
started the shipper was required to sign a 
written bill of lading which he did not have 
time to read and could not have understood, 
the oral contract was not supplanted, the con- 
tract contained in the bill of lading not being 
mutual.—Panhandle & S. F. Ry. Co. v. Jones, 
Tex. Civ. App., 182 S. W. TI. 

26. Carriers of Passengers—Relation of Pas- 
senger.—An interurban railroad continued un- 
der duty to use a reasonable degree of care 
for the safety of a passenger who, by the 
negligence of a conductor, had been carried 
past his intended destination, until such Pas- 
senger, walking back, reached that point: he 
still being a passenger.—Terre Haute, I. & E. 


. Traction Co. v. Hunter, Ind. App., 111 N. E. 
344. 


d Seats for Passenger.—The failure of a 
street car company to furnish a passenger with 
a seat in the car is not actionable negligence. 
where the fact that all the seats are occupied 
is apparent to the passenger when he takes his 
position on the running board, from which he 
thereafter falls—Tennegkeit v. Galveston Elec- 
tric Co., Tex. Civ. App., 182 S. W. 72. 

28. Chattel Mortgages — Foreclosure. — The 
landlord may place his lien, which was not 
foreclosed until the day of sale of the crop 
under mortgage foreclosure, in the levying offi- 
cer’s hands, and thereafter by rule require that 
so much of the proceeds as are necessary be 
applied to satisfy the lien.—Hill-Atkinson Co. 
v. Hasty, Ga. App., 87 S. E. 839. 

29. Commerce — Employes.—Employe assist- 
ing in repairing engine used in drawing work 
train engaged in repairing interstate track 
held not within the federal Employers’ Liability 
Act and entitled to sue under the state statute. 
—Louisville & N. R. Co. v. Carter, Ala., 70 So. 
655. 





30. Employes.—Hostler in railway yards, 
who left engine, and went where bucket was 
being hoisted, and was killed, held not then 
engaged in interstate commerce, within the Em- 
ployers’ Liability Act——Erie Railroad Co. v. 
Van Buskirk, U. S. C. C. A., 228 Fed. 489. 


31. Confusion of Goods—W aiver.— Where 
plaintiff in replevin insisted on recovery of all 
the lumber in defendant’s yards or its value, on 
the ground that lumber sawed from plaintiff’s 
logs had been inextricably mingled in the other 
lumber, and consented to an instruction that the 
verdict must be for the value of all the lumber 
or be for defendant, it waived the right to re- 
cover for lumber sawed from its logs.—Inter- 
national Lumber Co. v. Bradley Timber & Ry. 
Supply Co., Minn., 156 N. W. 274. 

32. Constitutional Law—Jitney Busses.—A 
municipal ordinance regulating jitney busses 
and requiring a license and bond from their 
operators is not invalid as discriminatory class 
legislation; the classification being a reasonable 
one resting on substantial differences.—Willis 
v. City of Ft. Smith, Ark., 182 S. W. 275. 


33.——Police Power.—When the Legislature 
properly empowers the mayor of a city to re- 
move officers for cause, and allows but a re- 
view of his proceedings instead of the more 
extensive remedy of an appeal, the wisdom of 
such allowance is for legislative and not judi- 
cial determination.—Swan v. Justices of Su- 
perior Court, Mass., 111 N. E. 386. 

34. Contracts—Excuse for Breach.—A _ con- 
tractor for the construction of a grand stand 
cannot excuse his failure to construct the grand 
stand because it was impossible to build it 
according to the plans agreed on.—N..J. Mag- 
nam Co. v. Fuller, Mass., 111 N. E. 399. 

35. Corporations—Duties of Officers.—Where 
the duties-of the directors are not defined by 
charter or statute, the stockholders may con- 
fer the entire corporate power on an officer, 
and the existence of such power may arise from 
implication —Gross Iron Ore Co. v. Paulle, 
Minn., 156 N. W. 268. 

26. Subscription.—Where persons signed a 
subscription contract for the formation of a cor- 
poration, but no steps toward incorporation were 
thereafter taken, although some of the sub- 
scribers purchased machinery and established 
a canning factory, there was no de facto cor- 
noration.—Rainwater v. Childress, Ark., 182 S. 
W. 280. 

37.——Subscription.—Where defendant agreed 
to take stock in proposed corporation in ex- 
change for patent rights and accepted certificate 
after organization, he was bound by his agree- 
men. though there was not formal stock sub- 
scription.—DBridgeport Window Hardware Co. 
v. Osborne, Mass., 111 N. E. 364. 

38. Damages—Excessive.-—Damages are not 
deemed excessive unless at first blush they ap- 
pear to be so, or it is apparent that some im- 
proper element was taken into account by the 
iurv in determining the amount.—Huntington 
Light & Fuel Co. v. Spell, Ind., 111 N. E. 311. 

39. Dedieation—Description— Where a deed 
described land with reference to a plan of the 
premises, and recited that the contemplated 
street running northerly from the lot was to be 
laid out within a year, and a plan existed, the 
grantee received a right of way to use the street 
throughout its length on the grantor’s land and 
a right to have the street constructed.—Burn- 
ham v. Mahoney, Mass., 111 N. E. 396. ‘ 


40. Deeds—-Statute of Frauds.—Where a con- 
veyance was not witnessed or acknowledged 
-s required by statute so as to pass legal] title. 
but was such that legal title would have passed 
had it been witnessed and acknowledged. was 
not obnoxious to the statute of frauds, but the 
equitable title to the propertv passed.—Bethea 
v. McCullough, Ala., 70 So. 680. 

41. Divoree—Collusion.—Where plaintiff se- 
cured a divorce by collusion that she might be 
a witness for her husband in a criminal case, 
she could not secure vacation of the decree 
by merely showing that defendant failed to 
keep his agreement to remarry her, especially 
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after he had married another woman.—Hender- 
son v. Henderson, N. D., 156 N. W. 245. 

42. Electricity—Anticipating Injury.— Where 
no danger was obviously likely to result to de- 
cedent rrom leaning against a telephone pole, 
or trom touching or grasping a guy Wire, which 
ran trom a town’s pole supporting power and 
tire alarm wires to the telephone pole, decedent 
Was not negligent in so doing.—O’Donnell v. 
Inhabitants of North Attleborough, Mass., 111 
N. E. 374. 

43. Exehange of Property—Misrepresntation. 
—Where, in an action fer misrepresentations 
in connection with an exchange of a newspaper 
pliant for plaintiff's farm and personalty thereon, 
it appeared tnat plaintiff had sold a half inter- 
est in the piant and was never in a position 
to rescind, he could not rely on an alleged 
representation that defendant wouid trade back 
if piaintif€ were dissatisfied.—Fisher v. Smith, 
N. D., 1566 N. W. 242. 

44. Executors and Administrators—Inade- 
quacy of Price.—Mere inadequacy of price in a 
sale py the executors of property of the estate is 
insufhcient ground upon which to vacate the sale, 
unless it is so gross as to Indicate mistake 
or unfairness for Which the purchaser is re- 
sponsible, or misconduct or fraud on the part 
ot the one making the sale.—bBoyd v. Smith, 
Md., 96 Atl. 526, 

45. Laches.—Bill to compel executors to ac- 
count for difference between selling price of 
property of estate and its alleged vaiue at day 
of sale, brought seven years thereafter, when 
administrator and purchaser were dead, denied 
on ground of compiainant’s gross laches.—Ben- 
nett v. Piatt, N. J. Ch., 96 Atl, 482. 

46. Explosives—V ibration.—The owner of 
realty damaged by concussion through earth 
or air from blasts in the bed of a river during 
construction of a dam by a private company 
to provide electric power, authorized by Con- 
gress, could recover irrespective of any negli- 
gence on the part of the company or its con- 
tractor.—Watson v. Mississippi River Power Co., 
lowa, 156 N. W. 188. 

47. Husband and Wife—Necessaries.—The 
authority of the wife to purchase actual neces- 
saries fur minor children suitable to tneir sta- 
tion in life need not be based on any theory 
of agency, since the wife and minor children 
are entitled by law to support from the hus- 
band, and, if he fails therein, a tradesman may 
supply them at his charge without his consent. 
—Gately Outfitting Co. v. Vinson, Mo. App., 182 
S. W. 133. 

48. Insurance—Intoxicants.—The words “ex- 
cessive or intemperate use of intoxicants,” as 
used in a benefit certificate precluding recovery 
if the member became addicted to such use, re- 
ferred to a case where the member’s condition 
in such respect was of such nature as to impair 
his health, mental faculties, or otherwise render 
the risk more hazardous.—Wising v. Brother- 
hood of American Yeomen, Minn., 156 N. W. 
247. 

49. Total Disability—The loss of one eye 
by accident held not total disability, within an 
accident policy providing that total disability 
shall be such as renders insured unable to work 
or earn money, where the evidence showed that 
insured was not wholly unable to earn money. 
—Whitton v. American Nat. Ins. Co., Ga. App., 
87 S. E. 827. 

50. Waiver.—A member of a benefit in- 
surance society consented to, acquiesced in, and 
ratified changes in the constitution and by-laws 
by paying subsequent assessments without pro- 
test or objection—Ferguson v. Grand Lodge 
of Iowa Legion of Honor, Iowa, 156 N. W. 

51. Inmtoxicating Liquors—Local Option.— 
Where a county, pursuant to the county option 
law, votes to prohibit the sale of intoxicating 
liquors therein, the power to issue licenses for 
sale of such liquors is withdrawn from every 
municipality within the county, including cities 
operating under home rule charters.—State v. 
— of International Falls, Minn., 156 N. W. 





52. Landlord and Tenant—Repairs.—A lessor 
is not bound to maintain demised premises in 
repair so that they would be fit for occupancy 
as a dwelling house, nor is there an implied 
covenant that they were in good repair at the 
time of the letting.—Mills v. Swanton, Mass., 
111 N. E. 384. 


53. Malicious Prosecution—Advice of Coun- 
sel—Where defendant took a prosecuting at- 
torney’s advice in instituting prosecution, but 
acted in bad faith, withholding facts, he was 
not, by acting on such advice, legally exonerated 
from imputation of malice in subsequent action 
for malicious prosecution.—Bowers v. Walker, 
Mo. App., 182 S. W. 116. 

54. Mandamus—Pleading.—In case of an ad- 
verse decision by the state superintendent and 
state board of education on a controversy aris- 
ing out of refusal of a board of education to 
call a special meeting of voters, the Supreme 
Court will not, on mandamus, require the local 
board to call the meeting until the adverse de- 
cision has been set aside on certiorari.—Ridg- 
way v. Board of Education of Upper Freehold 
Tp., N. J. Supp., 96 Atl. 390. 


55. Master and Servant—Assumption of Risk. 
—Master may conduct business in OWn way, 
though there is one less dangerous, and a serv- 
ant, knowing the hazards, impliedly waives re- 
covery for iajuries resulting from causes inci- 
dent to method adopted.—Cobb v. Richmond Cot- 
ton Oil Co., Mo. App., 181 S. W. 1196. 


56. Employers’ Liability Act.—In an ac- 
tion under the federal Employers’ Liability Act, 
the petition must allege that the defendant is 
a common carrier engaged in interstate com- 
merce or state facts from which it might be 
reasonably inferred that the plaintiff was so 
engaged.—Cincinnati, N. O. & T. . Ry Co. 
v. Tucker, Ky., 181 S. W. 940. 


57. Hours of Service Act.—Under Hours of 
Service Act, §$ 2, 3, carrier held liable, though 
telegraph operator’s excessive service was con- 
trary to its rules and without the knowledge 
of any Officer or agent other than himself.— 
United States v. Oregon Short Line R. Co., 
U. S. D. C., 228 Fed. 561. 


58. Negligence.—If telephone cable sus- 
pended above railroad track and sagging so as 
to injure brakeman had been down sufficiently 
long: for railroad company in exercise of or- 
dinary care to discover it, such company held 
liable for brakeman’s injuries.—Louisville & 
N. R. Co. v. Mink, Ky., 182 S. W. 188. 

59. Proximate Cause.—Where the already 
impaired heart of a servant was injured yet 
further by her work of pulling a carpet, which 
did not require such a muscular exertion as 
would have affected a healthy person, the in- 
jury resulted from her work as a contributing 
proximate cause.—In re Madden, Mass., 111 N. 
E. 379 x 

60. Respondeat Superior.—The authority of 
the son of an automobile owner to represent his 
father in driving the automobile need not be 
expressed in words, but may be implied from the 
precedent course of conduct.—Demson v. McNor- 
ton, U. S. C. C. A., 228 Fed. 401. 

61.—Terms of Employment.—An employment 
at a special rate per year is not an employment 
for a year.—Cuppy v. Stollwerck Bros., N. Y., 
111 N. E. 249. 

62. Workmen’s Compensation Act.—The 
liability enforceable in a proceeding under the 
Workmen’s Compensation Act is not one aris- 
ing out of negligence, but a contractual obliga- 
tion created by section 7 of the act with the 
consent of both the employer and the employe. 
—Winfield v. Erie R. Co., N. J. 96 Atl. 394. 

63. Workmen’s Compensation Act.—The 
word “commute,” as employed in Workmen’s 
Compensation Act, § 40, providing that the 
Board of Awards, under special circumstances, 
may commute periodical payments to one or 
more lump payments, means that the board 
may pay the ‘defendant something less than he 
otherwise would receive.—State v. Industrial 
Commission of Ohio, Ohio, 111 N. E. 299. 
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64.-——Workmen’s Compensation Act.—Death 
of a servant from drinking while at work a 
poisonous fluid, believing it to be water, held 
an injury arising in the course of his employ- 
ment, and resulting therefrom, within the 
Workmen’s Compensation Act.—Archibald  v. 
Ott, W. Va., 87 S. E. 791. 


65. Mechanie’s Liens—Materialman—A ma- 
terialman’s lien being of statutory origin, its 
attachment and enforcement depends on com- 
pliance in all substantial matters with the 
statutes.—Gilbert v. Talladega Hardware Co., 
Ala., 70 So. 660. 


66. Monopolies—Restraint of Trade.—Con- 
tracts between manufacturer and dealer in mo- 
tor cars, giving him exclusive territory and 
limiting him thereto, held not to restrain trade 
or competition, in violation of federal] anti- 
trust laws or those. of Texas.—Cole Motor Car 
Co. v. Hurst, U. S. C. C. A., 228 Fed. 280. 

67. Moeortgages—Foreclosure Sale.—The gross 
inadequacy of the price paid by the purchaser 
at a foreclosure sale will not of itself, even 
in a court of equity, invalidate or affect the 
sale unless it is such as to raise a presumption 
of fraud.—Schloss & Kahn v. Brightman, Ala., 
70 So. 670. 

68. Notice of Equity —Where a mortgagee, 
on taking a mortgage from plaintiff's grantor, 
had both actual and constructive notice of plain- 
tiff’s equities under a contract for deed, and 
it appeared that plaintiff never consented to the 
giving of the mortgage, the mortgage took 
subject to all plaintiff’s rights under his con- 
tract.—Quaschneck v. Blodgett, N. D., 156 N. 
Ww. 2 

69.——-Redemption.—That a redemption affi- 
davit was irregular in not specifically describ- 
ing the judgment of the redemptioners held not 
to invalidate the redemption proceedings, where 
the omitted matters in respect to the judgment 
were shown by introduction in evidence of tran- 
script of the judgment and the writ of venditioni 
exponas on which the redemptioners’ sale was 
made.—Ft. Wayne Builders’ Supply Co. v. Pfeif- 
fer, Ind. App., 111 N. E. 192. 

70. Municipal Corporations—Abating Nui- 
sance.—An incorporated town’s authority con- 
ferred on it by the Legislature to prevent and 
abate nuisances would not justify an abate- 
ment of a thing as a nuisance which in fact 
Was not one—Murden v. Commissioners of 
Town of Lewes, Del. Super. Ct., 96 Atl. 506. 


71. Injunction.—At common law a taxpay- 
er as such has no right of action against a pub- 
lic officer to restrain or prevent the waste of 
public funds or injury to public property, or to 
restrain a threatened illegal official act.—Alt- 
schul v. Ludwig, 111 N. E. 216, N. Y., 216 N. Y. 
459. 

72. Last Clear Chance.—Where plaintiff, 
riding a motorcycle, overtook defendant’s motor 
Wagon and attempted to pass it on the right, 
in violation of an ordinance, and collided with 
the wagon when it was turned to the right, and 
the driver, after seeing plaintiff, did all he 
could to prevent a collision, the doctrine of last 
clear chance did not apply.—Borg v. Larson, 
Ind. App., 111 N. E. 201. 

73. Special Assessment.—That there is in- 
cidental benefit to the public from an improve- 
ment whose purpose and effect are to improve 
a locality does not destroy its character as a 
local improvement, nor will incidental local 
benefit make local an improvement designed 
to benefit the public generally.—Village of 
Grand Ridge v. Hays, Ill., 111 N. E. 289. 

74. Special Assessment.—Municipal or- 
dinance establishing a tax district where boun- 
dary line after running on a line not 100 feet 
back from the street jumped 500 feet, when it 
encountered an undivided tract, and that on 
the opposite side of the street was 150 feet or 
240 feet away, violates Const. Amend. 14.— 
Gast Realty & Investment Co. v. Schneider 
Granite Co., U. S. Sup. Ct., 36 S. Ct. 254. 

75. Transaction of Business.—The election 
by the common council of a person as a mem- 
ber of that body is “transacting business” with- 





in a statute forbidding less than a quorum to 
transact business.—Wescott v. Scull, N. J. Sup. 
Ct., 96 Atl. 407. 


76. Navigable Waters—Riparian Owner.— 
Where the state by statute granted to riparian 
owners On the Mississippi river the exclusive 
right to take and sell sand and gravel from 
the beds adjoining the shore lands, without 
granting any such right to riparian owners 
along other navigable streams, such grant was, 
at most, a privilege, subject to withdrawal at 
any time.—C. M. Johnson Sand & Gravel Co. 
v. Quarles, Ark., 182 S. W. 283. 


77. Negligence—Duty of Care.——Where de- 
fendant was having plaintiff’s barge pumped full 
of oil at 3 o’clock in the morning at a wharf 
from its pumping station through a pipe line, 
ordinary care on its part did not require that it 
keep some one constantly on the barge to guard 
against the approach of strangers near the 
flowing oil who might ignite it.—Texas Co. v. 
Charles Clarke & Co., Tex. Civ. App., 182 S. W. 
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78. New Trial—Jury.—Where a juror admit- 
‘ted he had been a client of the attorney of one 
of the parties, and it was not shown that he 
concealed the recentness of the transaction, a 
verdict will not be set aside on the ground the 
juror concealed his true relations with such 
attorney.—Stone v. O'Neil, N. Y. Sup. Ct., 157 
N. Y. S. 192. 

79. Misconduct.—The conduct of the hus- 
band of plaintiff, who acted as her agent during 
the trial, in handing a cigar to a juror while 
leaving the courtroom at a recess, authorized 
setting aside the verdict.—Stockgrowers’ Bank 
of Wheatland v. Gray, Wyo., 154 Pac. 593. 

80. Nuisance—Buildings.—A theater building, 
in violation of the provisions of the Building 
Code, designed to secure the safety of the pub- 
lic and protection against fire, is a “public 
nuisanc>».’”’—Altschul v. Ludwig, N. Y., 111 N. 
E. 216, N. Y¥. 459. i 

81.——Defined.—_A “nuisance” may be any- 
thing which essentially interferes with the en- 
joyment of life or property.—Murden v. Com- 
missioners of Town of Lewes, Del. Super. Ct., 
96 Atl. 506. 

82. Payment—Burden of Proof.—Where an 
administrator against whom a decree had been 
rendered moved to satisfy the decree, relying 
on a receipt acknowledging payment of the 
amount of the decree, the burden was on the 
persons giving the receipt to disprove payment. 
—Hare v. Hare, Ala., 70 So. 630. 


83. Perjury—Indictment.—An indictment for 
perjury held insufficient where it did not show 
how and in what manner defendant’s testi- 
mony that a person charged with crime was 
present. at a certain house at a certain time. 
was material to the issue—Herndon v. State, 
Ga. App., 87 S. E. 812. 

84. Post Officee—Scheme to Defraud.—That 
bank, forwarding check by mail for collection, 
was ignorant of defendant’s scheme to de- 
fraud, held not to defeat their responsibility for 
fraudulent use of the mails, under Criminal Code, 
§ 215.—Spear v. United States, U. > ; 

22 Fed. 485. 

85. Principal and Surety—Tender.—Sureties 
on note secured by second mortgage, seeking 
application of avails of the mortgaged proper- 
ty to satisfy the same, could not succeed unless 
they tendered the amount legally due from 
them as sureties.—Patch & Co. v. First Nat. 
Bank of Montpelier, Vt., 96 Atl. 423. 

86. Railroads—Look and _  Listen.—Plaintiff 
injured at a railroad crossing where the view 
was practically unobstructed for 250 feet, who 
either did not look, or else looked so perfunc- 
torily that he was not conscious of the approach 
of an engine. was guilty of contributory negli- 
gence.—Lynch v. Pennsylvania R. Co. N. J. 
Sup. Ct., 96 Atl. 395. 

87. Regulation.—State Railroad Commis- 
sion’s order for additional train each way daily 
to serve four towns of from 600 to 1,800 popula- 
tion, where already served by two fast and one 
local train each way daily, and new train 
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would be overtaken and passed by fast train, 
held unreasonable in view of revenue, service 
of other roads, and large installation expense 
necessary.—Railroad Commission of Alabama V. 
St. Louis & S. F. R. Co., Ala., 70 So. 645. 


88. Signals—Where the automatic bell, 
which a railroad required by ordinance at a 
crossing failed to ring on approach of a train, 
traveling at an excessive rate of speed, the road 
was guilty of negligence sufficient to sustain 
a verdict for death of one killed at the crossing. 
—Headley v. Denver & R. G. R. Co., Colo., 154 
Pac. 731. 

89. Reformation of Instruments—Estoppel. 
—In suit to reform a note secured by mortgage 
for mistake of the draftsman, where defendants 
did not change their position to their prejudice, 
giving only what they originally agreed to in 
the original transaction, plaintiff was not estop- 
ped to maintain his suit by his delay in dis- 
eovering the mistake.—Kinman v. Hill, Iowa, 
156 N. W. 168. 

90. Release—Rescission.—That the carrier's 
physician made a physical examination and 
falsely stated to the passenger that he was not 
seriously injured held to entitle the passenger 
to rescind a settlement made in reliance there- 
on, though the falsity of the statements was 
unknown to the physician.—Jacobson v. Chica- 
go, M. & St. P. Ry. Co., Minn. 156 N. W. 
261. 

91. Religious Societies—Religious Rights.— 
The religious rights of a church member as a 
communicant, even if she had appealed to the 
proper church authority and a decision adverse 
to her been given, are not enforceable in the 
civil courts.—Carter v. Papineau, Mass., 111 
N. E. 358. 

92. Sales—Reliance on Representation.— 
Where a representation is positive and relates 
to a matter of fact and is not an expression of 
opinion and the buyer believes and relies on 
it, it constitutes a warranty.—St. Louis Cordage 
Mills v. Western Supply Co., Okl., 154 Pac. 
646. 

93. Set-Off and Counterclaim—Unliquidated 
Damages.—A counterclaim for unliquidated 
damages from plaintiff’s breach of his under- 
taking to accept certain property in payment 
of the note sued on, under a later contract 
made by plaintiff presumably after maturity of 
the note, held not maintainable—Copeland Vv. 
White, Ga. App., 87 S. E. 846. 

94. Sheriffs and Constables—Search- Warrant. 
—A search warrant fair on its face protects the 
officer executing it, and those called by him 
to assist, though the complaint is insufficient.— 
McSherry v. Heimer, Minn., 156 N. W. 130. 

95. Statutes—Pleading.—A servant suing for 
injuries need not refer in his petition to the 
federal Employer's Liability Act, if the facts 
alleged bring the action within it, since state 
as well as federal courts are presumed to be 
cognizant of its enactment, and to know that it 
supersedes the state law upon that subject. 
—Hartman v. Chicago, B. & Q. R. Co., Mo. App., 
182 S. W. 148. ; 

96. Subrogation—Surety.—A surety on a 
bond who pays only part of the obligation se- 
eured is not subrogated to a right of action 
of the obligee against one wrongfully causing 
the liability—United States Fidelity & Guaran- 
ty Co. v. Union Bank & Trust Co., U. S. C. C. A., 
228 Fed. 448. 

97. Taxation—Remainder Interest——For the 
purposes of taxation under the inheritance tax 
act (Acts 1913, p. 91), the remainder estate 
should be estimated, in determining its present 
value, as if the corpus were to remain undis- 
posed of.—Martin v. Pollock, Ga., 87 S. E. 793. 

98. Royalties.—Rents and royalties to ac- 
erue on mining leases are not taxable as “cred- 
its.".—-State v. Royal Mineral Ass’n, Minn., 156 
N. W. 128. 

99. Telegraphs and Telephones—Acquiescence. 
—Any irregularity in signature to permit for 
erection of telegraph poles and wires in street 
held made good by acquiescence in the use 
of the street for 25 years.—Postal Telegraph- 





Codie Co. v. Ingraham, U. S. D. C., 228 Fed. 


100. Exclusive Use. The state can re- 
cover compensation for the special and exclu- 
Sive use of part of a bridge forming part of its 
highways by a telegraph company for carrying 
its wires.—Postal Telegraph-Cable Co. v. State 
Roads Commission, Md., 96 Atl. 439. 

101. Tenaney in Common—F orfeiture.— 
Where an agreement of tenants in common was 
that in case of default by either in payments 
for the common property the one paying should 
take the whole title, the forfeiture could not 
be effected unless one party defaulted in all 
payments due by him, since any other con- 
struction would be inequitable—Hardee  v. 
Alexander, Tex. Civ. App., 182 S. W. 57. 

102. Partition.—Where, in partition by ten- 
ants in common out of possession against a co- 
tenant in possession, the latter claims title by 
adverse possession, he should allege an open 
renunciation of the tenancy and actual or con- 
structive notice of same, and that the possession 
continued thereafter for the prescriptive period. 
—Gracy v. Fielding, Fla., 70 So. 625 

103. Torts—False Representation.—The own- 
er of mortgaged realty could recover against 
an attorney who made false representations 
to the buyer of the equity of redemption from 
the owner to induce him to abandon his con- 
tract with the owner to redeem the property, 
only if the misrepresentations induced the buy- 
er to abandon to the owner’s damage, while 
he would otherwise have performed.—Kock v. 
Burgess, Iowa, 156 N. W. 174. 

104. Trover and Conversion—Sufficiency of 
Title—Where plaintiff held legal title to a 
safe under a bill of sale intended to operate 
as a chattel mortgage, he had such title as 
would enable him to recover damages for its 
"lattice v. McFee, N. Y., 111 N. E 

105. Wendor and Purchaser—Option.—Where 
upon part payment of his option to purchase 
land involving assumption of mortgage plaintiff 
obtained supplemental agreement allowing him 
to anticipate the contract and obtain good and 
sumcient deed to such portion of property as 
he might select upon payment therefor, such 
agreement was a unilateral option entitling 
plaintiff on compliance with its terms, to a 
deed to selected portion free from incumbrance 
of prior mortgage.—Lombard v. Kies, Or., 154 
Pac. 757. 

106. Wenue—Real Action.—An action will not 
be considered a real action for the purpose of 
determjning its venue unless title or interest 
in real property is involved.—Terry v. River- 
garden Farms Co., Cal. App., 154 Pac. 476. 

107. Water and Water Courses—Prior Appro- 
priation.—In an action by a junior appropriator 
of irrigating waters for an adjudication of pri- 
ority, alleging abandonment of their prior rights 
by defendants. the owners of all junior prior- 
ities in the water district were not, in the ab- 
sence of statute, necessary parties.—Affolter v. 
Rough & Ready Irrigating Ditch Co., Colo., 154 
Pac. 738. 

108. Wills—Annuity.—A bequest of an an- 
nuity which was merely a succession of legacies 
of a certain amount each cannot be charged 
against a specific devise of real estate.—Ben- 
nett v. Piatt. N. J. Ch. Ct., 96 Atl. 482. 

109. Wills—Attestation—Under the statute 
requiring wills to be attested in the presence 
of the testator by two or more credible wit- 
nesses, such witnesses must be persons at that 
time competent in law to testify concerning 
the subiject-matter.—Scott v. Couch, Ill, 111 
N. E. 272. 

110. Delivery of Deed.—Where sick grantor. 
to recompense stepmother for nursing, executed 
deeds and handed them to her, but immediately 
retook possession, with intention of retaining 
title until his death, she thereupon to record 
deeds and have title, there was not legal de- 
livery vesting title, but a mere inoperative at- 
tempt at ‘testamentary disposition.—Tewksbury 
v. Tewksbury, Mass., 111 N. E. 394. 





